UNI TED STATES BANKRUPTCY COURT
DI STRI CT OF SOUTH DAKOTA
Nort hern Di vi si on

In re: Bankr. No. 97-10001

JAVMES LESLI E COATS
Soc. Sec. No. 504-60-9346

Chapter 12

and
DECI SI ON RE: DEBTORS' MOTI ON
TO MODI FY CONFI RVED PLAN AND
FSA' S MOTI ON TO DI SM SS

JANE | RENE COATS
Soc. Sec. No. 503-94-4987

N N N N N N N N N N N

Debt ors.

The matters before the Court are the Motionto Dismss fil ed
by the Farm Service Agency and the Second Mtion to Modify
Confirmed Chapter 12 Plan filed by Debtors. These are core
proceedi ngs under 28 U S.C. 8§ 157(b)(2). Thi s Deci sion and
acconpanyi ng order shall constitute the Court’s findings and
concl usi ons under Fed.Rs.Bankr.P. 7052 and 9014(c). As set
forth below, the Farm Service Agency’'s Mdtion to Dism ss and
Debtors’ Second Mdtion to Mdify both will be denied, and
Debtors’ general discharge order will be entered.

l.

James L. and Jane |. Coats renegotiated a debt to the Farm
Service Agency (“FSA”) in md 1993. As part of the process, the
Coats signed the second of two “Shared Appreciation” agreenents
with FSA. Under this second agreenent the Coats agreed that FSA
could recapture sonme of the $30,260.79 in debt that it wrote

down if certain conditions occurred, nost notably, if the val ue



of Coats’ farm land increased in value within a certain tine.

On January 2, 1997, the Coats (“Debtors”) filed a Chapter
12 petition in bankruptcy. According to their schedules filed
| ater that nonth, Debtors owed the FSA a total of $371, 933. 09 of
which $116,933.09 was unsecured. Collateral for this debt
included a first nortgage on sone | and and a second nortgage on
ot her I and and Debtors’ personalty. Debtors also schedul ed FSA
as holding a separate wunsecured claim for $400 for an
over paynent on a crop deficiency.?

I n August 1997, FSA's notion to sell two quarters of
Debtors’ |and was approved and Debtors’ notion to sell certain
personal property. I n December 1997, FSA and Debtors filed a
stipulation regarding the sale of the realty, the application of
the proceeds, and sone related itens. The stipulation was
approved in early January 1998 w thout objection.

In m d-1998, Debtors and FSA litigated the extent of FSA s
secured interest in Debtors’ 1997 calf crop. This issue was
eventual ly resol ved by the confirmation of a plan in early 1999.

Under the confirmed plan, FSA was to receive annual paynents on

1 Debtors also stated that Christine Moore was a co-debt or
on FSA's claim but they did not give any specifics.



its land debt and chattel debt. The chattel debt paynents woul d
continue for a few years after the three-year plan term The
| and debt paynments would continue after conpletion of the plan
until 2028. Debtors’ confirnmed plan al so stated:

Debtors further agree to recogni ze and be bound under

the terms of the “shared appreciation” agreenent

entered with FSA, including any dism ssal of the

Chapter 12 Pl an.
Regardi ng its unsecured cl ai mof $150, 903. 68, FSA was to receive
a share of any of Debtors’ disposable incone during the plan
term

In early 2002, the case trustee noved to dism ss the case
because Debtors had not timely filed their final report and
account after conpletion of plan paynents. |In response, Debtors
advi sed the trustee and Court that they had not yet conpleted
their plan paynments. In particular, Debtors stated they stil
owed paynments on real estate taxes and al so potential paynents
on the shared appreciation agreenent with FSA. Debtors stated
litigation pending in federal district court may affect how the
shared appreciation agreenment was interpreted and applied in
their case. Debtors also advised the Court that they would

likely move to nodify their confirmed plan to address the real

estate and shared appreciati on agreenment cl ai ns.



The Court continued the hearing on the trustee’'s notion to
dismss to allow Debtors tinme to file a notion to nodify their
confirmed plan. Debtors filed their nmotion on February 20,
2002. Therein, Debtors proposed to reanortize their remaining
secured chattel debt to FSA over a three-year term beginning in
2003. As to FSA's claimsecured by real estate, Debtors’ notion
to modify stated FSA had agreed to bring real estate taxes
current upon approval of the nodification. Debtors then
proposed to reanortize the total debt, including the taxes paid,
over the remaining 26 years on the note. As to the share
appreci ation agreenent, ? Debtors proposed t hat no paynment be made
on it until a final ruling on the pending district court action
was received. If it were finally determ ned that Debtors owed
FSA noney under the shared appreciation agreenent, then Debtors
proposed to pay it under FSA's reanortized claim secured by
realty. FSA objected to Debtors’ notion to nodify. Eventually,
the matter was resolved by stipulation that was filed July 16,
2002.

Under the stipulation, Debtors agreed to the follow ng

(enmphasi s added):

2 1t was not clear which shared appreci ati on agreenent was
ref erenced here.



4. FSA Shar ed Appreci ation Agreenments. Debtors

agree that they shall be bound by both
Shared Appreciation Agreenents with FSA
Payments on the first agreenent in the sum
of $22,650.00 shall be anortized over 25
years at 5% interest. Paynments of $1,608.00
shall be made directly to FSA on February 1
of each year from 2003 through 2027. On the
second Shar ed Appreci ation agr eenent,
debtors shall use FSA servicing rules and
regul ations currently in place to determ ne
how t hi s anount shall be paid back. Debtors
shall continue to cooperate with FSA, and
conply with FSA | oan servicing requirenents
as set forth in the plan

6. Debtors shall not. éeék .a di scharge until
paynents due February 1, 2003 to FSA shal
have been made in full, and only then if all

real estate taxes are current. Debtors shall
not be able to obtain discharge over FSA
obj ecti on otherw se.

An order approving the nodification, as altered by

stipulation, was entered July 18, 2002.

2003.

t he

Debtors filed their final report and account on July 1,

FSA filed a Motion to Dism ss on August 11, 2003,

st at ed:

Pursuant to the ternms of the Debtors’ nodified plan

the Debtors agree to be bound by tw Shared
Appreci ati on Agreenents and to use FSA servicing rul es
and regul ations to determ ne how this amount will be
paid. On May 9, 2003, the Debtors were notified (by
certified mail) of the amount due and the options
avai l abl e for paynent. The Debtors did not respond to
this notice. They have no renmmining adm nistrative

and



| oan servicing options for paynent. This debt becane

del i nquent on July 13, 2003. The anount of recapture

due is $30, 060. 79.

In their response, Debtors argued the paynments due under the
shar ed appreci ati on agreenent (apparently referencing the second
agreenent) were outside the plan term At a Septenmber 2003
hearing, the parties agreed that Debtors would file another
motion to modify their confirmed plan if they and FSA coul d not
reach an accord on the shared appreciation agreenent.?

An agreement was not reached and Debtors filed a second
motion to nodify their confirmed plan on October 20, 2003
Therein, Debtors proposed to anortize over 25 years the
$30,260.79 that they owe FSA under the second shared
appreci ati on agreenents. FSA objected because the nodification
ext ended pl an paynents beyond the five-year plan termpermtted
by 11 U S C. 8 1229(c) and because it did not conply wth
appl i cabl e federal regulations. FSA again noted that Debtors
had failed to tinely exercise repaynent options on the second
shared appreciation agreenent. A briefing schedule was

est abl i shed.

8 Inits Mdtion to Dism ss, FSA also argued that Debtors
had failed to pay 2002 real estate taxes that were due May 1,
2003. That issue has apparently been resolved since it was not
addressed in the parties’ stipulated facts and briefs.



In its brief, FSA stated that the debt under the second
shared appreciation agreenent became due on July 13, 2003, and
t hat Debtors, despite having received notice personally and
t hrough their counsel, did not tinmely request |oan servicing
options from FSA on this debt. FSA argued that Debtors could
not nodify the paynent terns for this debt in bankruptcy because
their maxi mum five-year plan termwould end on January 8, 2004.
Further, FSA argued that Debtor could not nodify this shared
appreci ation cl ai mbecause under the July 16, 2002, stipul ation
Debtors had agreed to be bound by FSA s servicing rules and
regul ati ons and those rul es and regul ati ons would not permt an
anortization as proposed by Debtors.

In their brief, Debtors acknow edged that they agreed in
July 2002 that they would be bound by FSA's rules and
regul ations as to the shared appreciation agreenents. It was
that nodified plan term however, that they wanted to again
modi fy by addressing the second shared appreciation agreenment
debt wunder the Bankruptcy Code rather than under applicable
federal regul ations. Debtor argued that 8 1229 does permt them
to nodify this claim because clainms secured by realty need not
be paid in full during the plan term | nst ead, Debtors argued

this long-termdebt could be repaid outside the plan pursuant to



§ 1222(b)(9).

1.
Mo FI caTl ON oF DeEBTORS'  PLAN.

The three-year term for Debtors’ plan as originally
confirmed ended January 1, 2002.4 The July 2002 nodification did
not specifically change the |ast plan paynent date except that
Debt ors agreed not to seek a discharge until they had nmade their
February, 2003, paynents to FSA. FSA's claimunder the second
shared appreciation agreement matured on July 13, 2003, which
was outside the plan term of both Debtors’ plan as originally
confirmed and as modified on July 18, 2002. Thus, the first
i ssue presented is whether Debtors may again nodify the plan
treatment for FSA's second shared appreciation agreenent where
any paynments will fall outside the three to five-year plan term
established by 8§ 1229(c).

A nodification nust be sought “before the conpletion of
payments under such plan.” 11 U S.C. § 1229(a). The Court
is satisfied that paynments on long-term debts are still
“payments under such plan” that my be nmodified after

confirmation under § 1229(a). In re Schnakenberg, 195 B.R

4 Debtors’ Plan as Confirnmed and the attendant confirmati on
order are not a nodel of clarity regarding the first plan
payment date.



435,438. The nore difficult section to apply here is 8§ 1229(c),
whi ch provides:

A plan nodi fied under this section may not provide for

paynments over a period that expires after three years

after the time that the first paynment under the
original confirmed plan was due, unless the court, for
cause, approves a |longer period, but the court may not
approve a period that expires after five years after

such tinme.

11 U.S.C. 8§ 1229(c). The section is identical to 8§ 1222(c)
except that no long-term paynents under either 8§ 1222(b)(5) or
§ 1222(b)(9) are recognized.

One court has found Congress’ exclusion of subsections
(b)(5) and (b)(9) from§8 1229(c) to be intentional; it strictly
construed 8§ 1229(c) to nean that paynents under |ong-term plan
paynment terms cannot be nodified if paid outside the plan term
Schnakenberg, 195 B.R at 439-40. Anot her court reached the
same concl usion, though with different verbiage, when it stated
payments under a plan nodified post-confirmation may not extend
beyond five years after the first paynent becones due under the
confirmed plan. In re Harry & Larry Maronde Partnership, 256
B.R 913, 915-16 (Bankr. D. Ne. 2000). One reporting court
reached t he opposite conclusion. 1In re Hart, 90 B.R 150, 152-

54 (Bankr. E.D.N.C. 1988), the court concluded that § 1229(c)

could not have been intended by Congress to prohibit the



-10-

nodi fication of l ong-term plan payment s si nce t hat
interpretation would be inconsistent with Chapter 12's stated
pur pose of giving farners a “fighting chance to reorgani ze their
debts and keep their land.” Hart, 90 B.R at 153-54 (quoting
Joi nt Explanatory Statement of the Commttee of Conference,
reprinted in 132 Cove Rec. H89998, H8999 (COct. 2, 1986)). The
court in Hart also conpared and contrasted 8 1229(c) with the
modi fi cation provisions for Chapter 13 and Chapter 11 cases and
concluded that Congress did not intend to restrict plan
nodi fications nore so in Chapter 12 than in Chapter 11.

This Court agrees with the Court in Hart that § 1229(c) was
erroneously copied from 8 1329(c) and that Congress did not
intend to limt a Chapter 12 debtor’s ability to modify | ong-
term plan paynents. However, the Suprenme Court continues to
dictate that a bankruptcy court nust abide by the plain neaning
of a Bankruptcy Code section, despite its perhaps unintended
i nplications. Lame v. United State Trustee, 124 S.Ct. 1023,
1030- 32 (2004). Consequently, this Court can only concl ude that
8 1229(c) does not permt Debtors to nmodify any plan paynents
t hat extend beyond the original three to five year plan term

Since that five-year anniversary has passed in this case,



Debtors can no | onger nodify the plan treatnent regarding their
second shared appreciation agreenment with FSA

Cl early, unusual circunstances were presented in this case.
Debtors and their counsel apparently m sunderstood the severe
time restraints i nposed by FSA' s regul ati ons should they want to
anortize the sum due under the second shared appreciation
agreenent. Accordingly, the Court urges FSA to work wth
Debtors to fornulate an acceptable resolution that wll not
unnecessarily place Debtors in a foreclosure situation. [|f that
happens, Debtors’ Chapter 12 reorgani zation will have been for
naught and the shared appreciation agreenent, which likely was
designed by FSA to aid both debtors and itself, wll instead
have produced the nost harsh of outcones.

1.
DEBTORS' ENTI TLEMENT TO A DI SCHARGE.

As noted above, under both Debtors’ original plan as
confirmed and the first post-confirmation nodification, Debtors
agreed to pay FSA under the second shared appreciation agreenment
pursuant to applicable federal rules and regul ati ons. That debt
did not first become due until July 13, 2003, which was after
Debtor’s plan termwas conpl eted. Section 1228 provi des that a

di scharge order may be entered after conpletion of all plan



paynments other than |long-term paynments under 88 1222(b)(5) or
(b)(9). Accordingly, Debtors need not have made any paynents on
the second shared appreciation agreenent to receive their
general discharge of debts. The discharge order will not, of
course, discharge Debtors’ long-termdebts with FSA, including
the second shared appreciation agreenent. 11 U.S.C. 8§
1228(a)(1).
An order will be entered denying both FSA's Mtion to
Di sm ss and Debtors’ Second Mdtion to Mddify. Debtors’ general
di scharge order wll be entered once the dismssal and
nodi fication order is final.
Dated this 25th day of February, 2004.
BY THE COURT:
[s/ 1rvin N. Hoyt

lrvin N Hoyt
Bankruptcy Judge

ATTEST:
Charles L. Nail, Jr., Cerk

By:

Deputy Cl erk
( SEAL)



In re:

UNI TED STATES BANKRUPTCY COURT
DI STRI CT OF SOUTH DAKOTA
Nort hern Di vi si on

JAMES LESLI E COATS
No. 504-60-9346

Soc. Sec.

and

JANE | RENE COATS
No. 503-94-4987

Soc. Sec.

Debt or s.
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Bankr. No. 97-10001

Chapter 12

ORDER DENYI NG FSA' S MOTI ON
TO DI SM SS CASE AND
DEBTORS SECOND MOTI ON TO
MODI FY THEI R CONFI RMED PLAN
AND DI RECTI NG ENTRY OF
DEBTORS DI SCHARGE ORDER

In recognition of and conpliance with the Decision entered

t his day,

| T 1S HEREBY ORDERED t hat the Farm Servi ce Agency’s August
Motion to Dism ss is DEN ED;, and

11, 2003,

| T 1S FURTHER ORDERED t hat Debtors’ October 20, 2003, Second

Motion to Modify Confirnmed Chapter

12 Plan i s DEN ED

So ordered this 25th day of February, 2004.

ATTEST:

Charles L. Nail, Jr.,

By:

Clerk

[ s/

BY THE COURT:

Irvin N. Hovt

Deputy Clerk
( SEAL)

lrvin N Hoyt
Bankruptcy Judge



